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=co G.C.Davis KOBE M T, Bix, KEFV A b KSR
BHES¥EMEMELRRE T, COWRSFIRELEE, BEEEEEDLD TR
We B X, BReFEEEY, REEZOSFCROCTRERLRELRH S,
EEHORBEORBE NN, FEME, BEEHFFREECETL50EER
B, 1978FELIE, ZoFEMELB UL CHEEORKORRBICERET 5 O
EDTHYHD, TOREBRIFCREREEYWECEE A v 7 r 5L
T&E, 58, #4 7 AERSGT O AARE i e & RIEEEE
BITR—K) OFBICX VR Sh, BAA¥ CHEShTESEATORE
D, FRAE, AMKE, BEIIKE, BHHEAE FLUFERAEETED
MICHRRIEEIE e 3D, R¥ETOBELLO—BELTERLLKETHS,
FCBER L RGRE S ROEEREE BT 5 3L, AF0%¥4E
HEOMREE L, HEROERLFEFICIERT, ALERLEBEI T
ERRICEH LT 5, DTz, ROBEERE LT i@ o i
X GES AHOFE) OBRTHS A, WHERNTICTS B AR COMRIC
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RS E3TE (1993)

BDHLOTHY, HHEHEEIRETHS, TOHBOERTEBELT
Sol, RERRFH K, BERR LY 2 -TTEETZKICBECHELR
T2 e, UTOBREYD - THEROBECRL IO EL L,

& X

L HDOEBBOIL o TWBDE, F) A TENEETHD, BB
EVWSERDZLD, RBMERLEELTEELFTT, HaBEEEZD~<
2 v —#4% (Mac Gregor) 1%, 1957 HUER S icfif DZEE O TR DR
NTCET, T#HEc - TEDLhEL, ZORME £V 2 M50 Z5kE
ED LTS, Hib, HITAIBEEL T % KEoMT, £HEEENE
L, 230 hicEE L bl W TTbh bG8 R THEIRD LD &
WOEBRTTTHD, FBEE I MBI ADINE Z A TIE, XTI
ECHELIMOBERZB LV IEBRCEVETHS EELZ LN T T,

O ELOEETE, Thir—EH b T, EEL 3 HER, o2
TF VR MEEORLT, 2 TOAADHEHEREELLND L5
F L, BEBOMMIL, ThRANENLRERALESEIND X5 BEND
SR L, SR ZTARLRI NSO T U, i/ b, HETTE
ISFEIR &\ S HIEDY, MDA ICHELEARIT L > TRWZ ETH - b T,
i, BBAERC X > THRERL, BEIMEERTRETHS1DILRES
NTABDREVSHREDD E Ui, 5\ feEZHIL, FILITIT905E D A
by = g (Lord Stowell) i X 2 ¥z, MRS Hx HoRE
ELTRD L SCHERTBNOR T E T,

TA%E, HORY, EETED DTS SN BavkE, —
I Led TUIRBIRWDREE WS Z SRR LD T, Bhb
CLDTERNEPROFTECEFELES L5 b0 TH %, —
g, RFTC2 TR Bigb & 5 REEDID  THDH T, AR E
Frigh, BEELRZOTH D, b L, BEWICHEKIN I L bIER
i bhb eV 0ThIE, EWREDE, F &b BEEPE
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&, MRAESOHRFCIE > T 2% ORFH, 4 ZOBEMCL, T
CHBTCR Y, FELERENL, AL TREELRBEH-TLE S
THH5, Alb, EADERY, X KELBELEFO DR
a3 REFE e Bl O TH b, (Evans 4 Evans F 4 (1790) 1
Hag.Com. 35, 36-7)

1857 iz in b &, 4 F Y ATk, 1857 FEIGHAE 4L (Matrimonial Causes
Act 1857) = X b, EHE&WC X A{EGISIE: (Private Act of Parliament) 2375 <
L, BCEHBTES LS ¥ L, ZDI8STHEKY, ZoBEEEMC
ME—ORHBRRLE LTk D, 4 HOERBCIANDS LAZEHBEAOR L O TL
oo TOH, B HERELDP - D LR E L, EROHOEZ A%
i, BEREDSSIE S A IUE, ESRMCHELFACE? > T 25 5
EFRLT W E L, TThbD, 1903ER Y g =Y « A=F —F .« va—K
(George Bernard Shaw) 23 L7z, FA&L#BA(Man and Superman)] &> 5
KOFE, TIFYAET 2 Y D7 REBWTUL, #BIBE 5 ZHOHESRY
ISEEARIE, TRSEE DR ORI L FRED QHECHRELY O E
TRTRHELIES ) ] BB T ET,

Y — KA hEBNOR, ROEKRLE(LTH %1923 OWLIEDER]
TLli, ThEENL, EXREEHETE 2HANL, RKOBBEDBEORT, L
b ENDMUO—E DRI EOBEITHDOREELH - T ACELR T E
L7y, R FoER4RIzS D %A T LA, 1923 OB HE 4 (Mat-
rimonial Causes Act 1923) C, ZOFELCHTHHEENFEE T ¥ L, 1923
FEEVET L, THOEFIRRROBLOKTHY, BIBBELETLD
o TR T,

DR ZEGIL, 19374EM5HEE 4k (Matrimonial Causes Act 1937) 23|
EINTHCER Y ¥ L, ZOEBIXI938ED 1A 1 HEHITI R, K&
ORI U CEER B LR L5 L E L, M, TOARVH—TH
ofen =S } DEEER ST, ~—-3— }E (Herbert Act) & TR T &
T ZOEBR LY, BBEHIECROBRBOARIL I, BE, EE, THO
BHR E Vo7 b DI ETIRAD ¥ L,
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T EsTE (1993

2L, 2o == biEDL, BHBEO BRARKIEL TV 2RO XEDITE)
DEFER B LE L%Wﬁ?é%@f&é&m5%%%%?%@@@%0i@
ATUI, TDHIL, HIBLEEIL v olod 0, BHEHOMR & 32T
HRB LS PR AT AT LRI T E L, EETHDELITH 5;}1
TN, FELOBREFHELSENERY @ itRe L s TRED X
STeREIZ L7 T XV HE) Vv o aBofiEs LTBb T E
Liz, UL, 195040 E Titik, BEEFOBRKL, »ich RS L
IO E LI, 2FD, BOEEY LoVWRL, EEEBOEEN
BHIWH M, LYSLTEBE S ERYHENTDOPNEIBESRD—
BT ETH s Ton BT, ~—E—## (C. P. Harvey) 1%, 1953FE D

DEZBDFTRD L 5 BT FET,

(B E EEC AR O REN N EWS &, bIRVE, bho
TWeZ & TH D, RERDIL, ZAOEENHER S G 25 TE%:
LD LR ol, Zhik, HEIBEOHNEREENTT, RTLOE
ERCHEAERELFIAL, ¥R MBEYES L LTEARD -
PDOXSRREENTDH LD, Flo (—HOARL L - TIR T LWHE
TiEH B0 BETHLIHFEOMACEHA CH—HCEE VT by,
F I BFOMALE T 5 0EEAY L) L, &5 o kP E
LIk, sERCZ4EL 20 5BECE~IUI=2 ARETHEL L, 0%
O CATIS o TOWHITHERE BB T 5D TH 5,

W E MR TR S » 7o Dix, 196050 T LR, CoEKE, W
BRNVFEECHINL TR D, ZOHBL, BHENEFEEEMO OB &
D00 A— PABERIN, FOZHEE U T LIcDn 19695 FHHERIE
% (Divorce Referm Act 1969) T3, AID U A5 — Mk, 1966FICH v £ Y
—KEBIC X b BEIh 7V — 753%FE L, TPutting Asunder]& 5 4
OB T %Y F— FTT, THIRYRE LTRETCHEBHALOT, £ T
DENR EOYBTE (matrimonial offence) 1XFEIL X, IBEDOIELE DA 2 MHE—
ORBERRAE LT ARBRE L LW BIHERTTR - 7cdh DT, ¥R
X, FOBEAEERERR D D E S R ML DB RERET 2BEND
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D, BEERE LTo [FEE Gadd) ] ZohaxBR L, BRERED B
HolcFREL ) LHEEDRELHMIOHKEEL T RETH D LT E L,

IhXbv¥E»ABRT, BEEEES (Law Commission) 7s HH Iz,
FECHENHEENOKRE ) 1z, THEBRROKIE  FEIRO M (Reform
of the Grounds of Divorce: The Field of Choice)J &\ 5 #4524 (Report
on a Reference Under Section 3 (1) (e) of the Law Commissions Act 1965,
1966, Cmnd. 3123), EARBML, BT LW EHEOS G, ERILFEE
BRI HEBID B &5 KAHEE & o T E Lic, FBINIRBE DI
Te LW % X 5 7l B X 5 1 HiiE (divorce by consent) [LIEMHAFARY
R Ebl, et r BRI 50 TH B LELIDTT,

EERE LT, K% 71— 725 FPutting Asunder]ciTHH LY, B
BEEFCAT 2 HHCIBR L T % Leay, BHF L7 - TEADOR
EORRELTND &) FEFROFECIE LT Lic, £hid, "k
FHIBEAE D0 BE, ERNLERCES E DS 5 &V IERANLT
Lic, IEBERSX, BED MHE (breakdown) ] &\ 5 Blaid FHPTOE
i CHb 0TV EEZE L, ToRbh, ZRASIT X VEEHTY
VIV BB EERYE 2 B Lo T,

—EMRU LD BN BRI HETH D EF 2 bhE Lich, Jhidt
@%%0%%&0%&T?émwﬁﬁ&i?éﬁt$mOis5%%K&of

s Ho THIB 2 ROEH 0L LCHERSD » £ L, 22T, RAS
i,mm&bfﬁafi®%%ﬁﬁ%%bfk(%%b@6&%K§LtoL
BLENRG, FEASE, REBOXES [AMOBETE L GRE LW 5
BraTahs] 10k, ZEH0EZESTESLS ETFELTELI,

HT, RABD /-7 LERFERESL O CTHBEIET h F LI
(the Law Commission’s 3rd Annual Report, No. 15, 1967-8, Appendix m,
pp. 30-2 ZR), B, B LD BIRIVFEILI N, BIEO MEE] » Thie s
o T 2 X EHE—> DTGNS MIBIRIN CTh 5 &L Lo T, {HL, BHFT
X EHROMP VI, KED [IFALOERE) OFELH LT TE L,
AT ISR OBRE A HEE T 5 &0 5 FREE b - 2D T,
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1969 B BT 1y (T M % D, 1973F IS H % 1 (Matrimonial Causes
Act 1973) KHEINRF L), ThboEHEE ZT AhkdDoTLlE, &
DEFLVERIZITIEL B 1 BT Sh, 2082 00WIEERFE Lica i
FERFERLTEY, HILWEENEESEDR & UTREO BIE LEGBHEY
BALLD T, ZOEFRDOS & TLE, H3LA (petitioner) 73, LTIl
HIOD [FRE] ON, — LU EOERLEWRT S Lic X » TEADEIEY
WAL Lie ke b ¥ A,

(@) #H—i1z, HFJ (respondant) MZEEEILL, HILAPBEFHELOREL
ZENER LT\ BZ &ETT,

b Hue, HFEFRALLTHC LY, BirAczhlll, HFHE0RE
FIEFTHORAREETHS LW IHE T,

(0 =i, HFHS, BRI VW ThREITELUE, FTALESE
Lick W BETT,

@ HBIW, BEMEED, B 0o TR < &S RN Bk LTI
BL, HEAVEBEHICRELTWSEE5 T,

(€) HEFIY, BIENEED, BRI V- T &S REL BT LTI
BLTWAHBETT,

WEOHED, LECBE~cFi>0 [FE] ORN, HHO=20MUIE L
Th, Hv TEE] FHcES-TWET, EBc TEE] FHRTHD 0K
BOZODRFOBEDAHRTT, ZEMOIIEE VS KHIL, 1F ) ATHD
TABIC X HEHELREMCTEC LE L, —F, BEOFEHTHHAEH
DFIEE, BESTE oYY, KEhFERE»S LELE LY, Lk, o
WD TEEL L, FABEELMbTREBELRED L0 TH- b
T3,

FIREFFED A —r 7 —#i (Bekelaar) HI9BF IR FTIC LA, &
DI9B9EIT T ] FBOREY L D D, TO%E, WhEEHE L IBHEPAILE
I EFIC LI X S eHER R SR AIGBE R E VS T 2T L, B
EEDOFRKRERE TH - 7291 & v (Lord Simon) 133z #bIRy < (9
¥l EFAERCIT B Ui o) FEF 4 NERIZMOERD 7
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SR O RHIE—E: 0 BB & T O 2T R

Wl BTG ET, D, WHREOERVETLTEIL 2D [FHE] @
RESNTE D, WHUMALHLID THHE] ORFREHETE R TL
o

LasLigtih, EEORWZ I X D EICERLRS © T L ke, k=4
T, BHINCILEESIADLD THZ THONCEEL AEACHRERE » #E T
5] ECISEBERDSTOTT, ZRICMELT, B, AO0FEHOA, ]
NHLEE SR A TH - Th, BHMP OB EE U ETEE
LW ST LB a0, BB LD ARE TV EHEL T DT
o TR, COBEIBESNITDOWE LADFENE, BHHIEE
CETR CEMACRE BB TR Ui Hipky 22 WL, M, TEE L
WIERE] DO DIREHEERCEATH - Th, BEORE 2D [FHE] ofh
SPIFE I NG EEEHEEE ShcBaToH D L, Lnl, 4,
BT GERANCHRELEL) & D1969FEHDH T 012 d BIE T EBRNS
—HRCHOMFE TS X 5wk a el Bbh ET,

 ORRICI96F B U R A RE DTS O L - FEE, TOo0MKT
DELTT TR IO TH oo b T, F—F&T, HEBEOMHM—DREAE
B, BEAEE L IZEBRE LTS 2 EThH ERNTRE S, ok
XL > TEORBEPTBESIATLE > TR0 TF, FEMTIIBELE
DEFETHPHNEOEEOBR U L W EFENRD bR, BESECHERELT
WEBESINE WS ERMHE AR EEBR LSO LTLES/DOTT, 20
i, MBSt L\ 5 BEOHRO BT A HEMICELTLE 2
Lic, WEwL, ZoERBRI-T, BEERY, BRIBETTETHDL LS
BEEETE-iEn ) T l, BBEXRDHRETHHE,E 5 HEE
HBTEELZIHMELTCLESRDTT, L5950 EHREALHN1988FE I
WLk, [d VIBEOBE AT oHEncz Cird o T/ <, Hicx
REBT 5 e DB R Al 5 HR VBB R S DB E o Tahu,
EIA D B O T e R IS I C & 5 01 YEEHH LT TH S (Law Com.
No. 170,para. 4. 14) | Wb D T3,



s Es3Ts (1993)

FHEE FDZEL (Procedural Change) 20T

1970 AR DT F TlE, BEEOHR T QL ABOEECIE &Il  Tidig
DERALTLUI, £EE, E5FtbhTofchEE o L, K5 Dy — ATk
L ANTEBFEL (solicitor) MHEEFRE L (barrister) 1T X » THRHE X
o, BEHDIEE BRI - BN NCHERE D L TR AL 3 % 1o DREOFHAM
BIHEER TN D TT, 1960FEEIE - Thich IhickEEg Lo%t
Ch#bhbd, BFEFRERS AR COFREIIEDL D ERXATL,
—7, FREDHESIANHELE ALY AOBEITELL > TWE Lic, Z0OH#
B, tOHECHLLERCER EAMBHOBEBERI LB LT, F
¥eEOWIENTebid X 51l » ¥ Lic, 19604FE(% & 19705 MR X BEIEER 21
BlfeE E 0 GRcimEn e Sz 971 i i BER oM B & L L),
A ASEN LciE R, 197048/ 0%FE % Tioit, Wb s [HAIFk
(Special Procedure) | WEBAIN D L5/ L, chick b, HERM
CABBHA A ZIEERMCEEREERE 2 L 27 ¥ L, BHEOHTTX,
FRPHE URVER Y, YHEOLE Tk, HEEMHRE (affidavit) 12 X
HAHTRY 2RI - 7cDTT, £ LT, BEBEONHEE (decrees nisi) 23T
SNLEBIADEZH DOV A A, BHER L - T TAREO] (La L KL
BADA-TiEV) IEETHALEFORS X9l h L, ZOHHRET
2, EBFRONMBEEOBRBOBEY LIt/ TT, Lirl, BHEICE-
TUX, 28 1T DOEIE CHRBAICARTE 5t A5 LT 5 B LAVEZE 2SR EE It 2 B »
LDOERY, T, UHEEOAMIDVSEDr —ADEZDOREFHALT S
DAEHE Efe>THET, ,
MREECERFROM T, CORNFREoBAL, MHErAELET, #
S TRICBER INBRINAEENZT Lo Teic bbb b7, EERICII19604
EEHRLDT - LRV ELHBEHE S 2 b0 L RTVET, ZORR
DWTIL= 7 UH —#1% 1981481 ] = 0% HIFE L, 2o T T 2 01cE
SOEFNIE A B Ut % BE IR LIc LR OME—DRAW LB TH 5, -
SR EFREDEMRECELLZMEEO—HITHY, 21 v #HiFE (Maine)
DELLFTERE VY, FRER (EHEFoTeficlihTusr0L5
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REOHBE—RORM L TOL &R

WRZBI] ER-<XTueE9,

CIRDESTRD & ERL T I, KE#ED 7 v — 755 FPutting Asunder]
OPFTEHE LT oo GRlHine X 2FBEL245) BiEEzROBAT L,
SHIXESD, oY AT ALY TR EBN A ERCEDL Sh T iE
WBICROBUR A RED B S LM TEB X5/ s ] EELIHABLTT, EE,
1969FREIBTER RO Z DR BIFR & 0BAK X » T, HHEHITT 200k E
HEC TSN b0 L SHEVEAMN Sh, RLERShLZLLiot
NTT,

EZE 474 ] (Justice and ‘Conduct”) 12T

SETH~L, FEHOPRBTELELHERT S LVSEROEBLOB SN
LRT, RECBHLIEDEZTPBEMNERSIDTELEVSFELHEL
TEE LA, TOMTEL, BEHEROHEI M BEEOLHFCELSLES
Flans, BEAECHEREL L1 E 5 el s R~ EE, Tz
75 Ees e BT (laissez—faire) D L 5 MBER T > C&E W5
A RBRIh T ET, BEOMBEOSSIL, BBRISHMESE, L 0b
TFEVOEELRE S THNE V- EB#ICAE CTL D TREMicE - TE
TWET,

THIEFEZTHD Ebie Y BB T, 19695 LI, B Lo LR
THZONEEFEHIL, BFNCBERIDEFONEEHE Lt nidicbic
W B D D E L, EE 90, M (loser) | CIHBFICIEF
BEVEFIASE - Qe b T, Thuk, ZoMnbE A KSR EZ00
RIWZ &EThD, EOMUNLEXEI YV EEOREYEThbiT It
TMOCEBIELDHZ ETL, BEros et L ir oDy, BFENE
NEGRERIDER Y BTN EWS L0, T LABEAMAE S
WOTARSDEWE LichE s 2 e D TT,

1969FEENEIE I TR, Mg E2o4 5 [{FEBFHE (ancillaries) | (B
B, FELCMESSPHHERMICKT T2 kA MBOoBRLTE LTERAD
NECEENGYVETEANECEE L, 3%, BBroboekno [
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BsTs (1993)

PERIE] #HWT 5B L, WIhoBaied T4l KEE2E  AEM»E
NTERLEGSEARD Y 3, ZOMEME, BHARY 77 ik (Wachtel
judgment) AKX TV EF (Wachtel % Wachtel Ziff (1973) Fam. 72; 1
AER/829), ZDHjpedTh A vy FHZE (Mr. Justice Ormrod) 1%, & IH
LOBEETET TR THEDHE DI\ (obvious and gross) | B&
RRE, RBZEOMESECHEEL L DRETIRCEOHEE T LEL
2o

WIS DEEET (Numbers Divorcing) 1224

1982450 -~ A % — HI% (Haskey) DT~ XhiE, B, EERTOERED
SHE—EIICTRIEET A THA 5 LOFEB I T ¥ T, ek, B
ISR E R BT, Blofkic, BAEORGTERO1970FMIIR D
S IR 2 E Lic, BEENCHNTHRS &, 188EDA v I/ T Y FE v o
— 2 R B BEERIT 244 11T U, BEISEAY 1, 000 (240D TR 72 D 1%
19144E D & & TF o pd 1942412 1310, 00048 % Z27% L, 1971481211110, 01745,
Z UC19824E1C 11173, 4521 L S 5 AY, 7 v b = —##% (Cretney) DEE
CHTG-ET, FIOoFWIHEdT57biE, 19665 13 EEMEE 1,000 Aickt L <
HEBEI3S. 20 TH - 7o b DAY, 19TLLEICIE6. OfFic7e D, 19814E1C 111, 9,
L TCI9874RITIT12. THEE CHEZ % Lie, M & 51, BEIBS IR0 E A DI,
BEIIIMSE LD TT, A V27 5V FE ¥ = — A RRT BHHERIIE 2
g—nu ., AEEOPTLRELECEO—2THD, FOEMD A — Fitfio
FARBEEO L Z LD B DTz EEBGWET, T, ~AF—#%
S OWANC I, TE, SELESTLAcORD, Fhicls THEZ TL B
LD LT, ¥, B, HEREGIECEHET A Ax 0B L LT
WET,

L Uishih, —RFABETHHRCTR L ET2S, FEix, A« B@EGEE
THEBERXZ OB CERC L > GER SR T 5 LB F 250 TE, il
EED L BT A A2 ORE AV EBT AL DTHET A0 T, U —
FEFEL 7 vV = —#F2 (Leete and Anthony) 2N979FE I RE LTI h
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W, ORISR LA 42 G E LTRELLE IS, TORADFEH
D EDBESBIUEL NN EE LT E L, ~AF—HEBOFH~NC I,
19814EITFEIE Lic A 2 O A — A TSN B D E 5 Z & Tl BT,
RN—af v L 75— 7 %% D (Burgoyne and Clarke) FF-~Nic X, B
BLIEAADEBT 256, SEOHBIt—4A0b0THD L5 HWEE
BhkboThbEW5EESHEDOTT,

FEoBY (Future Prospects) 12T

19694 ki3, KREBEERHELSHFEE b LE Lic, TR THESE
DUE, T RED A2 B & 5 R e RO BT L EE L, #EBT5
XoEhofomE 3 2 LT3, Livnl, BBHCERENER IR CT7
etk af e ve vy ARE S, KRELREERIBbRIER ) ERXATL
7o FLTEDOBOERD, ZORENCHICELIDWIchEIZ-& D ERL
TWET,

T & DR D = — 5K (Murch) i3, 19884E1c THESDOEH (Grounds for
Divorce)) &\ 3 ATHIRLE Ly, FOBRCEL, FA & REEITL19804
KD D MBPIFT (County Court) THEX L Z Liz, LOHER, KD
Bln 2 LB Lcn T,

() FFE—EEE, BEEED DT 5 &0 R —Tic e Sha ER
PERL, b ZhiIEOHA SR ERDEERE LW 2 LT,

(2 FEER BEITAACLRALTREBOSEN DS L5 2 LETT,
Lhl, Thd—HBThs 2 EBEHFETT,

(8) B=AHEE, EET Acodciy, BEEOBREN THLABESD] L1
FLMErhD &5 HTT, Tk, o, BOERY, BHEBRY Bt
EIRISEMESOH—ERGHB I LIThED, BEZ2E4LIEL
LD TH ALl OFTHhBEIE-TVET,

@ FOsr, Thiedighsd, LEUEEEBL MO kE LcflicA oo
T LCHBNCR T2 RN Ln B D, T, TORCHAELHKSES
BB ST ETT,
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(6)

@)

®)

©)]

(9

BRI (1993)

BHAL, ZO—T, BREBEROBENRERThIA BB L5
ETT, £ 05 Ak, MrEIECS &, REBEATR LT
VCOREFRELCHELTCLE > 2 Lb D 0BT, o), EHHE
TEREOBEOREDOFER L LTTIR/L, ETROOEHFEFLTS
EHrE D T3, -

R, BHECES ¥ COEMFEROMICE « DBk Ebh D
D, N2OhiiE, PIRE 7w LT LE-ThD L 5 B UIE
SEHELBHETT,

FLRL, HECFREEZRCE S [FHE] »EHTHLEED, 4F
EZEROBRBLEABELEE L5 2L T, BTH—FOLED,
FoA L [TEH 70174 (unreasonable behaviour) | #&H & LTHx
BHETT, COBA, FrbhicflbBNosrBr T sEEhcH b
RTLEW, LELEBERERIE LI 5 &5 AR S 2EL L0 Lk w
TLESDTT,

FEARE, o [REAELTES BELHEHEBREOAA L - TUEbR
58052 ETT, REFELE, BOEOHETDH S PEEBRDOA X
1, HFORREXMbAVCERRSL L, Ruiz#iruEEraxRE
Labnd T (hofFgax ERE 5 HChhKHE) it Hhs
LTEHDS 75— AR 0TT,

FILEE, RBHCHEETREF LIV I8E8L, BECPTEERTA
YHACHEBELYHRZS r —ARL bS5 2 ETT, fligneE
5, FELDRCIEEE, €8, ME, TLULTFED LW -HENEY
fRUeT B DIt E LI BT FIAT 5 L ECALN b T,
THogE+TAR, HUEOBEEOLAE ) THEEFERZEL, K¥Hror—2
TRZTVWEEVRELTELSBEN LW 2T, Thik, 4F
ZHEREIAET SIS, FHEMR (preliminary appointments) ¢
B eibhich, CRATRERARTITHL LV RELORERE
Ran oo nifidEL LTFELRTLES DT,

TH Lk MBECHEEL T2/ (aw in action) | & [FHwEsrhi
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EE OB 0 R & T O SmER

#:(law on the books) | L DEIDEDE X, 1 F Y A TOMBEHELE L
DL TCHEREHO—D2ThB E ELET, 1976 Fi27 V) — = v #HE (Free-
man) [, HREFOFTLHDT, & OB ENEREE & I < [TBIIAT7x
PR TOCLBEOHIBL OMOF + v 7HIEH/LIAD—A T L 2, 13,
1970 BA IR B HIFREE 2B E LR, THRA0 b #EEi Ebn
NTD LSBT, FHECEBELTWAEND FALFARIBIATLE
5THS 9,1 EE-TCET, i, ALY ELDOL, BED LS TRY
PFEET XS eEHERHRIETH b, BHELREENAE L D b TERNAEY
MONTE LW BEYEATH L5 FHEROTHD] EbBRNTFE
R

Las Uie i, BT T{TBUOEEEE | TH 5 &5 0 BEDS, ROLEToh
BEREDEFEELDENEIDLELLI D ERA, HEEWRTIE, LEH
ey, BIRgZ LEELRERLLWTLY 5, ik d, BB LA
V= VRO BRI D e TRSF] B2H0, bhrb ik -1
Giek, 1B, HHE RBECETIREORFTRVEENEL > TWEND
ROTT, BlxiE, BIEE 5 BRI, oMo EORRR E Lk
DHDELTHE DR ETIERB R EWS Bid BRI THET, A
Y= AHEO R LERTH S, AXIEEE I BB T, REER
— R I T B DIEMRTHD LD mnRED LR WED, BLEEY
HELDTIRERIMAL L RFMEMERI LD 2 L3 dv)d
E2LHE, BECEBA2ESTHFTOBRTLEL L TW5DTT,
HHIFFCERELE T, 20 [MRTHR] F2H1E, A b v= 1 HlHER
FIBre T L gL v B o33, LE503, $BACEDR
T DDk, ERZMEAH, BAOKEBORECAEZHTONE NS &, —D)Z
BFEDEECAHHENERENKELLLTT, b, FELICE - TRES
PR T 2 10D IIRE LRBRESNTEILDOTT, #-T, RoOWBEED
WIEE, ZOWRERN BWERELCIBHRTO) KL ES5 W5 8EL525
PHIREOPLER AT L5, IIRIDENTANLDOETOHRORE L
B L5 BbhET, FDOXSRYUTEFETHIN, D EOBHED HH1k
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BRBELEOREYHE 2 G TIDOIBELRVEFRETHIAxEMEI RS D
D TIRTHEE B Wb T,

EEZESDI990% )4 (The Law Commission’s 1990 Proposals) 122\ T

HEEEESH) TEBER (The Ground for Divorce)] &\ 5 ¥V E— + (Law
Com No. 192) O CEEOERERYR CHEMcHBH LTV 285%, <0 X5
EV2 2V P ORCHSREER T 5 O BARTRETT, Lirl, MPNKEX
W, BIEOEE LECEES - 0BHERR E LTE EE D, BEOBEREE—
FR LS RIEEDFEMH OB L AR OMHOBTIC I » TR
N, TLTED—FRHE WS SHFEL B, DIRETIMESLTED &
W e BEMBERE 2, BENR LT ORI DTHEE S EEL
EZAEBEELTEHEIWLIRERLE WS 2 L, Tk, # Y VY v 7 (counsel-
ling) °FAfR (conciliation) PIE (mediation) DIEEEI+ — € AT DR,
IR D BAE O BICHTR & TEBMNLBE CIO L L 58HT5, LvwHio
BRBH T,

TEHEOHEH] 2\ 5EBOPT, =~ —FEREFE, A4 EHic BFEEL
TWB O, HHAEET L ETHSEDS - CEENEEDORETSHS &
L, TSRBHMCEELRDON D HETH D EERATE L, b,
THITFIBECEC A TR0 LR T, ¥, BBHRrotnlvd,
MERFLEL EVSENEREBEOHAMETH S LI BNE L, L, &
SV o BRI OV TCEEZED DML [& o) (trigger) | ASMNE
TE, ThEMEZO—T (TN »ELEEOBEN DS & L2 HH
PS5 ETChHTRe&-hF i VBELL S, Thick v # T
i, TREFELREBLXLMEOMBE L V2 E T, BBk b0
FHERHIETCiin < 7n b, MBI BRFREWR IO/ sTL 2 5, HEH
FRTCETERERETIIRGL, 127 AREOBHL IR BT, RO
ARREEL T BR LEETT IR HENETT, TOET, YFEEO—~FHiz
NTHIREEBELBEATHAEA, # (i) NEETEs L5
TRETT, 2F b, ~HRELTHEEE, CHhICBEINR A ED - o b o
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BENTHD EELET, fok, HREGABALTELE, fAHELEEETX
E T ERGET,

— OB L TEOEM LTV E LD, COREDS LT, X
FREOEHSCR LTROEE L8\ &V 5 & & TF, T4 5 D AN EEEE kA5
ZOREG L HYRVCEBLRSTUEESLRNTLE 54, o TusHEIREAY i
BRI IL, 2EhERERPTELREBRACOWTL, £FLTELAS ©
EMTEDDTT, B, BHMEHEIEL DR HEHF LT SVET
RETe BT\ (hoops) L h b, KFLbDWERTELDTT,

TIERZEELSOEHEH IR 7 5 EMEY $ODhy (What, then, of the Law
Commission Proposals?)

ERZREOHENIFMShETIIE, Heext LHERFIEEY 7
LTl 5, i &b [REHELTA] SV EBEEHOREIRE, Fir
HELOR > e UFEHOERBEOBMNTELY 2 T1H6TT, Lirl, %
5\ o I FRS R BET B bbb i S WRIEEN KR E VAR, £FT
BRI EENF R DEIRBED T W ERARED LD E L
ThyET,

FPE—, BEXLADVILBOLLOEFZTTHS &0 5 B
UL ERA, 2F ), EBREEEREXEE LB IBEOBEETH S
hibhbd, BER—rEHELEnE (rHoBRcEbLT) ERi
BAMOENLTHL—ELER L BCLTHBCTES LW 5 HTT, Hrie—
EOREECE S CREEN—FEL VERD LD VBT T, Lirl, HHE
BPHBETES01, HHEXRATHHICE >THEVIEXREME EL Ol
DOEHE (hardship) 5| & 700, £ TORRICER T OBEY EHT
BOTEARD THD EEHUTPHG LB ECBOh T, BROE - &
I, HEELE, EREZASOEHEE, BEIEBYEETI I LKL THELD
RBEEE->TWBICBEERA, LnLaAS, #EERL0 X5 nEXHIL
LTz Td,

BT, BEZESX TEEME] ELEVE o8 LT—EMo 3
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LEE | HIE L 510, BHFTROLOASRFEELFE L Lichd 32,
RLCZDERBIREDLDLERBENE I MREMNESLE 2 A5 TT, Th
ik, HHFSPLUFEBOBECER N TS OHEENCE > THEYTHEHTH
DS MEVIERRWRBRN DL DR LT, FALFERECLD VA
eI S E LM EOFIA Vs TRt E RO RKRMER D D T3,
FlziE, ~EMOMBRIEE T 5 iz 0 HiEP, —EHO e KikE
(interim orders) #R»5HHE, HFEHOMEN TR ELRDL DO
el BAZhEZ 5 hb0ab T abBMBRGEERDH D TRA, T, £
WERBELEET RN, EEYENE LTHEODERE LA, Th &k
CHEHEDHT DRI WS ONE I PRRANCE LA I L L) T &R SI
TEEALDTL x 5Dy,

EREZRLOBE R, BENYEZO—FOBERC L > T THRIEFRFE
TlchsX5dbDk-oTLES L3 HEEY (oD MEDERL
T) BLTERY, Z2oRb D, REUTMNBEMR L I8 - BESELTBOED &
WoltFRE FOAE Y AT AR EECITBHELTWBD T, L Lnh
b, TOYAT AR, BRAMPEBFA X v A2 EDELZ ERHRELTE
D, ERPRER» DR THLM R, BHMCZ 5 v oeBE Y 2 HIfH LT
PP LCHRCEL LR AV D T,

(BEXBM, ok, BTN TAXPBALTHY £T0)
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The Mediation on Divorce in
The Japanese Family Court

—My Impressions and Recommendations Based

on My Court Practice
Yukiko Matsushima

This short report is based on my experience in mediation practice
in the Tokyo Family Court as one of the mediators. There are
three types of divorce systems in Japan ; divorce by mutual consent,
divorce by mediation in the Family Court and divorce by judgement
under the Civil Code Article 770 in the Civil Court. Statistically,
about 90% of divorce cases in Japan are decided by mutual consent,
9% of divorce agreements are made through mediations. in the
Family Court and the remaining 1% of divorce cases are solved by
judgement at the Civil Court.

In Japan, we have a mediation system whereby every matrimo-
nial case is initially assigned to mediators in the Family Court
rather than to the Civil Court. The mediation proceedings are
conducted by a mediation committee composed of one judge and

AR, SFR5EI0A148, KAFETTbii: G. C. Davis KORIMHEOBIC
BINRZ 7 354 v Z7OBRIE, FEREERHNCNG 2 8HERE0ERCET
BWMEL LTRRLELDOTH D, 0ECEIERFROEE - MEER L LTORD
2 EANTRBRCESSHRo—HTh s, FRESENMEIFOEHFOVTEST
FRREBIE X TV AR, A “mediation” RTABLAEALTOAETLD
b, EHAO—EED THEMZERTBAZ LRHF IRV TEH B E. KL
D AR OME DI DIEED B T2 RNICBE RO T, WTFhBEHRDTH
RKLIWEB T35,
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two mediators, one of these mediators is always a woman. The
mediation committies change depends on a case, but the same
committee follows a case from beginning to end. As far as divorce
cases are concerned, I believé they can be categorized into 5 groups

when they first come to the mediators.

The first group consists of cases in which the parties have already
agreed on virtually every important issues, including the decision
to divorce. All they require is to finalize their agreement through
the enforcement power of the court. However, these cases are few

in numbers.

The second group is the opposite of the first, in the sense that
the parties cannot agree on anything and that they wish to resolve
the matters by legislation, rather than wasting their time on med-
iation. For these two categories of cases, the mediation process is
very simple. They only have to go to mediation once to convey
their wishes, or if they desire the case is transferred to the Civil
Court.

The third group is where the parties have not yet decided to end
their marriage and come to a mediation with a hope for reconcilia-
tion.  For this group of cases, the resolution of the matters can
take a very long time. Mediators either try to provide a forum for
discussion for the parties, or sometimes send them to a marriage
counsel. The problem with the latter approach, however, is the
severe lack of marriage counselling services in or out of the court.
For example there is no public marriage counselling, and there are

only one or two private ones available at the moment. Because of
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the lack of public or private professionals, it is expected that in
most cases relatives are performing the function of marriage

counsellors.

The next two categories, the fourth and fifth groups, occupy about
80% of the whole divorce cases in the Family Court. They are
also most problematic. The first of the two is the case where
one spouse wants to divorce and the other does not. The last
group consists of cases in which both parties have decided to divo-
rce, but have not agreed upon the vital issues such as who gets the
custody of the children, or how to divide marital assets. This group
includes cases where one spouse pretends that she or he does not
want to divorce, but in fact, is prepared to end the marriage prov-
ided that the important issues such as children or money can be

resolved to her or his satisfaction.

For these two categories of cases, mediators usually spend the
first meetings listening to both sides of the story. Generally spea-
king, on the third or fourth time they meet, the mediators try to
determine whether their marriage can be saved or is irretrievably
broken down, and whether various issues can be resolved through
mediation. In doing so, mediators take into account factors such
as any real reasons for the breakdown of the marriage, their per-
sonalities, the parties’ financial conditions, the surroundings and so

on.
Having ascertained the areas of disagreement, mediators then

seek a mutually agreeable solution. This process may require a
few meetings for the mediation. During that time, mediators may
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advise the parties to seek public assistance for their children, or
may make a temporary arrangement for child support. Mediators
can even apply for a withdrawal of the case, if the parties reach
an agreement and wish to withdraw the suit. As a matter of pro-
cedure, Judges are generally not involved at all until the last stage
of the process or until the areas of disputes are identified by the
mediators. However, a mediator may informally Consult the judge
about the case at any time.

Speaking from my own experience as a mediator, I have seen many
cases where the parties are acknowledging the fact that their mar-
riage has broken down, but are persistently clinging to their mar-
riage simply because they cannot agree on issues involving children
or the distribution of property. There are also problems about the
present system. For instance, there are cases where the parties
are forced into compromise because they cannot afford to litigate,
or where the parties divorce without really resolving important
issues. Although some people argue that mediators tend to make

the parties accept the mediators’ own sense of traditional values,
in reality that does not happen so frequently.

On the whole, I think that the system of mediation in Japan is
working considerably well and it is said to be popular among Japa-
nese people. The family court provides various services such as
medical facilities and nursing rooms for clients’ babies, where the
Civil courts provide none of this. Two crucial differences between
the Civil and the family court systems are the fees that are charged,
and the process by which each court reaches its’ decisions. Only a
900 yen fee is charged at the family court. The family court assists

— 138 —



FEOHEHE—LORM L EOHENER

couples in their decision-making by themselves, and most importan-
tly the family court does this when the couple and the mediators
are all present. At present, no public marriage counselling system
exists in Japan as I described previously, and the nuclear family
often lives quite far from close relatives particurally in big cities,
and thus there is an ahsence of the “family marriage consultant”.
As a result, every family court provides initial consulting services

before the mediation.

In my point of view, there are several areas in the family court
system which could be strengthened or improved;

1) A full training program which provides better projects for
newly appointed mediators.

2) A comprehensive treatment which includes the family division
and the juvenile division in one court. The current system
addresses each as individual entities, whereas it would be much
more beneficial to have these divisions connected in same way.
In addition, a comprehensive system could be further strengthe-
ned by having strong ties to the welfare administration office,
and to child protection institutes in the local districts.

3) An effective enforcement system to ensure that child and spouse
suppc;rt is paid before and during the mediation process, and
after the divorce is finalized.

Above all, mediators face particular difficulties in settling property
division. Under the Japanese matrimonial separate property system,
the husband does not typically accept the idea of granting his wife
half of the property. Therefore, family law should provide an article
that clearly states the wife’s half ownership of any property acqui-
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red during the marriage. Most importantly, we need a strong method
for ensuring that the wife receives her property.

Concerning contemporary divorce affairs, following point may be
added. A real danger lies in “divorce by consent”; an economically
weak wife may not get a fair settlement concerning property or
custody of the children. Poverty of divorced women who are
raising up their children is becoming an important social issue.

Lastly, for future divorce law reform, I think, that in cases of
“divorce by consent” there should be some involvement by a public
authority. They would ensure that divorces are truly based on the
parties’ consent, and that each party member is treated fairly, in
particular the wife and children.
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